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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

KONINKLUKE PHILIPS ELECTRONKCS
N.V., a Netherlands Corporation,

Plasnd(t,

KXD TECHNOLOGY, INC.: ASTAR
ELECTRONICS, INC.: SHENZHEN KXD
MULTIMEDIA €O, LTD ; SHENZHEN
KAIXINDA ELECTRONICS CO., LTD; KX )
INGITAL ENTERTAINMENT, LTD.; JINGY! )
LUO, ak/a JAMES LUO, SUNGALE GROUP, )
INC.: SUNGALE ELECTRONICS )
(SHENZHEN), LTD.; AMOI ELECTRONICS, )
INC.; AMO! ELECTRONICS COLLTD,;, )
AMOI ELECTRONICS, LTD.; CHINA )
FLECTRONICS CORPORATION; )
AMOISONIC ELECTRONIC ELECTRONICS, )
INC.; INTERNATIONAL NORCET )
TECHNOLOGY, INC ; NORCENT )
HOLDINGS, INC.; SHANGHAI )
HONGSHENG TECHNOLOGY CO_LTD.; )
SHENZHEN NEWLAND ELECTRONIC )
INDUSTRY CO., LTD.; DESAY A&V (USA), )
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
Vs, )
)
)
)
)

INC.; DESAY A&V SCIENCE &
TECHNOLOGY CO., LTD . DESAY
HOLDINGS CO., 1LTD.; XORO
ELECTRONICS (SHANGHAI), LT1D;
SHENZHEN XORO ELECTRONICS CO,
LTD.: MAS ELEXTRONIK AG
CORPORATION: SHENZIHEN ORIENTAL
DIGITAL TECHNOLOGY CO_ LTD; and
JOHN DOES | THROUGH 20,

Defondams.

Case No.: 205-6v-01512-RLH-GWF
Case No.: 2:06-cv-00101-RLH-GWF

NUNC PRO TUNC CORRECTION
OFORDER

(Motion for Civil Comtempt Sanctions
Agrast KXD Teckawology, Inc.. Astar
Electrooucs, Inc ., Shenzhen Kxd
Multimedia Co., Ltd., Shenzhon Kaivnda

Electzonics Co, ) 1, Kxd
Entertainment, Lod, Jnogyl Loo, alva
James Loo, and Astar Electromics USA,
I —#424)




AT
INev B%2)

se 2:05-cv-01532-RLH-GWF Document 558  Filed 02/22/2007 Page 3 of 12

On Febeuary 12, 2007, this Coun enterad an ceder imponing sanctions on the KXD
Defendants. (Dit. 8541 & #542) The Plaintiff brought a intomal contradiction to the Court’s
aention. The Ovder originally read o page 9, Bnes £.6: “Each of the KX Defendants shall
submit 1o s auds of ol trarsactions of any Kisd, during regular basincss howrs, and the KXD
Defendants shall bear the costs of these audits.™ (D1 #5401 & 9542 ) The Count commects its
previous order 10 now read: “Each of the KXD Defendants shall submit 1o an andst of «l
transactions of aay Kind. The audis shall ke place dunng regular basiness howes, ™ (Ovder, infra,
P90 14-15)

. .

Heloee the Court is Plaintif™s Motion for Civil Contempt Sanctisns Against
KXD Techaslogy, Inc., Astar Electronics, Inc., Shenzhen Ksd Multimedia Co., Ltd.,
Shenzhen Kalvinda Electronses Co,, Led., Kxd Digital Entertainment, Lad., Jingy i Loo, 2%/
Jrmes Loo, and Astar Electronics USA, Inc. (8424, filed October 11,2006 The Cosrt has also
sonsidered the KXD Defendants” Opposation (#4644), filed November 14, 2006, and Plaioaff's
Reply (#443), filed November 28, 2006. Oral argument was held on Janusey 26, 2007

BACKGROUND

On January 5, 2006, the Court issued an amended Temporary Restraining Ovder
(TRO) w progect PlamtifT's DVD+ReWnitable & Design trademsark (Reg. No. 2,610,036)
("DVD+ReWritable & Design mark™). A depictoon of the mark was attached 10 the TRO as
Exhibit | The TRO preventod Defondants, and all persons and entitios in participation with
Defendants who reccived actual notice of the order, from “assisting or inducing, directly or
indirectly” the following activities:  “Manufacturing, ssguorting, exporting, distributing, shippieg.
introducg inlo comamerce, offering for sale, selling, retwrning, disposing of, packaging. re-
packagmg. markcting. advertising. or supplying any poods that beas, embody, desplay, or affix the
DVD-ReWritable & Design mark.™ (Dkt. #39, 6,) 1t is hard 10 imagine bow the Court could have
been more clear. The TRO further ordered cach of the Defendants wo file within thiny days “a

-
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report in writing and under oath setling foeth in detail the manner and foem in which compliance
with this [TRO] was made ™ (& = 8)

O Jarary 12, 2006, there was a heanng to show cause and 1o determine whether
the Court should issue a preliminary tgusction. At the January 12 hearing the Count gramed the
Defendants an extension %o a new hearing dase: Masch 9, 2006, Uil that time it was understood
the TRO would remain in foece and Defendants d&5d not object,

After the heasing om Masch 9, the Court issued the prelimanary injunction (Dit.
#252) on March 15, 2006. The preliminary injunction basically peevented the same behanior that
was prohibited in the TRO. However, the peelimimary injunction added 2 requirement that each
Defendant should “pronide the Court and Phalips’ counsel with a report setting forth an inventory
conmaining the ideseity and amours of itoms recalled no kater than thiety (30) calendar days.™ (Dt
#252,6). The preliminasy injusction also required the Defendants 10 once again file with the
Court, and serve upon opposing counsel, “a repoet in writing and under cath setting forth = detas
e manncr and foem (n which compliance with this Order was made ™ (Dkt #9252, 6) The
pecliminary injunction gave the Defendants sixty days to complete thas filang.

On Apnl 10, 2006, the Count issued a sealed order granting additional scinsres
agminst the Defendants against whom sanctions are sosght in this Motion. The sebrures yielded
much of the evidence submitted to the Cowrt in the carrent Motion. Haviag gathered this
evidence, Plintiflf now moves the Court so grant chvil contempt sanctions against the sppeopriae
KX Defendants. For the reasons discussed below, @ Count grants the Motion in part and denics
it in part

DISCUSSION
Stdarsd

“Crval contempt sanctions . . . are employed for two purposes: 10 cocrce the
defendant into compliance with the coun’s ceder, and %o compensate the complainant for losses
suained * Whinaker Corpr v Evecualr Corp., 953 F 24 510, $17 (9h Cir. 19921 "If a saaction

3




Case 2:05-cv-01532-RLH-GWF  Document 558  Filed 02/22/2007 Page 5 of 12

AOT2
(Rev LED)

operates whether o¢ not 2 party ressains in violatioa of the court ceder, it docs not cocrce
coempluance. “The power 10 impose coercive sanctions o compel obedicnce o an oeder i a civil
contemnpt is limited by the individual's ability to comply with the court's onder ™ A (citations
omited). In applying a civil comempt sanction, the Cournt must consider the “probable
clfectivencss of any suggested sanction im bringing abost the result desired.™ M Civil contempt
sanctions are thus remedial rather than panitive,

“If & person disobeys a specific and defisne count ander, he may peoperly be
adjodged in comtempl.” fn re Cryntal Palace GamNing Fall, fnc , $17 F 24 1361, 1365 (%th Cue.
1987). Failing 10 take all reasonable steps to casure compliance with a court order can cstablish
coatempt. i Contemspt does 8ol require willlulness. ff
Sanctions Sought

In the case at bar the Count potes there is abundant evidence of the Defendants’
pon-complisnce and active violations of both e TRO aad preliminary injunctsoe. Defendants fail
o adequatcly explan why they acted with such disregard. One strasncd explanation that
Defendants assert is that the Count did not rule on the wssoe of personal jurisdiction until June 27,
2006, (Sew DAL 8348 ) Defondants assert that “[a the ime of any alleped violations, there was a
good faith issue as %o whethor the Court had persosal junsdiction over the Defondants. ™ (Opp's.
22.21) However, this excuse completely fails 10 explasn why Defendants bave il not complied
with the peelianinary injunction swoee thas seven months after the Count’s arder on the issue of
penonal jerisdiction. No roports have boen filed with the Count detailang how compliance with
the preliminary injunction has been achieved. Furthermore, this strained oxplanation is coatrary 10
faw. “If the [Defendans] believed that the distrsct cournt incorrectly issued an ceder, their remedy
was Bo appeal and roquest @ stay ponding the appeal ™ fe re Oyl Paloce Gamiiog Floll, 817
F.2d at 1365, Defendants never requested a stay of the TRO or the peelsminary smpunction.
Therefore, Defendasts were bound by the sequirements of those onders
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Phintiff seeks multiple sanctions 1o be imposed on these Defendants. PlasaifY also
secks to hold the Defendants jointly and scverally lisbde; cach is discessed delow
1. Attorscys Fees - $353,611.70

Civil sanctions are imposed to “compensate the complainant for losses sestained. ™
Whintaker Corpr v. Execualr Corp 953 F24 510, S17 (th Cir. 1992) The amnomeys foes
suberctiad by Plaintifl have boen thoroughly described and substantisted. (Dki 8430 ) The
attorneys fees are refatod to bringing the Defendants” contempouous actions 10 the Court's
attention. Therefore, the Coust will grant that anlomeys foes be paid in the amount of $353.611.70.

The amoency s foes shall be paid within fourteen (14) days of the entry of this Order.
Proof of the payment shall be peesented 10 the Court within three (3) days of payment.
1. Seirure and Sorage Costy - S37,098 14

Having fully reviewed Tim Samtoni's declaration in support of Plasti s Motion
(Decl. of Tim Samsoni, Di. #429), the Coun finds the amount petitioned here s also well
documentod, and reasceable given the amosnt of work required of the investigatons asd quantity
of merchandsse that has hoen scized to date. In order 10 compensate Plaintiffs, the Court grants
Plaisaiff's Motson for sanctions om this point in the amoet of $37.098.14. The costs shall be paid
within fourtcen (14) days of the eotry of this Onder. Proof of the payment shall be presented 1o the
Court within three (3) days of payment.
L Royalties Losses (Damages) - $1,284090.00

Use of the Lankam Act in structuring 2 civil conteapt sancteon based oo trademark
infringement has boen affirmed. Howard Jolwson Co v Kivfmand, 892 F 2d 1512, 15191 Ith Cir.
1950) (appeoving the use of the Lanham Act as a guide for civil conlemge sanctions). There is
obnviously good reason in doing so given that the act will largely govern a plamntifT™s award in such
acase. ISUSC § 1117, Futhermore, it makes sense that the Lanham Act’s recovery could be
used as a guide since the act also grames cowrts the authority to enforce injunctive relief in
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trademark cases theough comtempt proceedings. 15 US.C. § 111&a). Thercfore, the Count
chooses 1o be guided by the Lanhams Act in comanucting 23 conlempt sanction in this casc.
The Lanham Act provides a broad ability for Courts %o assess damages based on the
circumstances of the case:
[P Jlaintiff shall be enticled . . . 00 recover (1) defendant’s profits, (2) any
suvtained by the plaintiff, and (1) the costs of the actica. . . . In saessing s the
plainudl shall be required 10 prove defendant's salies only; defendant must peove all
elements of cost or deduction clamed. T avesyimyg dawages the courr may enter
Judgment, according o the circumstances of the caie, for any svm abow |
amoun found av octeal damages, mot exceading three times suck amownt. [f the
court shall find that the ssscunt of e recovery based on profits is cither imadequate
oF excessive the court may in its discretion cater padgmest for suach sum as the cosrnt
shall find w be just, accarding to the Groumstances of the case. Such sum in either
of the sbove circumstances shall constitule compensation and not a penalty.
M ot § 111 71) (emphasis added). Funbermore, the Lanham Act peovides that omoe the damages
or a defendant’s peofits are determancd, whichever is greater “shall” be wehled when an infringing
mark is used " commection with the sale, offering for sale, or dmrdution of goods or services ™
M owm § 1LI7(0). Therefore, Congress Sctermined that offering for sale, and distributing poods,
could sl be relevant in determining damages. These actions can be copoined because they are
damaging to a plaintifl’s business. See alfso id a2 § 111&AX I XA) (allowing foe an injunction o
1ssue in cases where one party is “using & comnterfeit mark in commostion with the sale, offering for
sale, e distribution of poods or services™ upon an ex parte application). It is also readily apparem
from the language of the statutes that Congress was determined 1o deter this offennive conduct by
enforcing serious financial repercussions, which arc compensatory by statutory defimition. /d 2 §
111 7(a)
The Court notes that the Hearlag on this Motion peovided more insight on the issue
of damages, profits, and the use of the Lanham Act. Both partics were heard on the issoe.
Though it would be &fficult to precisely stase the damages in this case, the
evidence submanied shows that the $1,284,090.00 petitionad i the Plaintifl™s Motion and

“Proposed Order™ (D1, #425) is very comservative. The numerows shipments and volumse of’

6
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products hearing the infringing mark constitutes significant circumstassial evidence of many sales
in violatson of this Court’s orders. Furthermore, overt sales have been recordod. Defendants have
encouraged sales through multiple promotions, there is evidence of mwtiple offers to sale, poods
with the offending mark have bocn used as samples to potential buyers, the list of offenses
continues. (Decl. Cynthia M. Neok, Dhe. #426-427.) In its Motion, PlantifT claims that rovaltics
bosses aro S428,030.00 and by statute should be increased 10 $1.284,000 00. The Court is not
perepared to make & finding as 10 the precise royalties losses or damages at this tene, but the Court
docs mote enough sebstance in the Plaatffs argument 2 the Hearing om this mattor 1o find that
royaltics losses and other damages could casily surpass $428.030.00 for the infractions listed
above. At the hearing PlasotilY also argued that under the profits analysis of the Landam Act, the
Court would be jestified in awarding several mellion doflars. This may very well be true, but
Plantiff's Motion caly petitioned for $428,030 00 o be treblod, Therefore, the Court trebles just
this amount of damages pursuant 10 the statute and grants a saaction for damages in the assount of
$1,284,090,00. The damapes shall be paid within fourteen (14) days of the entry of this Order
Prool of the payment shall be presented o the Court within Beoe (3) days of payment

The Court also notes its disappointment in the Defendants” reasoning o thes clam.
D fendants scom 50 admit that they have offered 10 sale offending ilem, offered incentives 1o sale
offending ivems, shipped offeading items, that some number of the isems were defective, but that
the losses cannot be proved 1o the extent Flaintiff socks. All of these infractions can be constreed
as demaging Plaintiffs business. The Court brings 1o Defendants” amention that the behanvioe
Defondants seemingly adenit could also justify criminal comtempt sanctions from the Court. The
Court has chosen 50 o levy craminal sanctions ot this time; however, Defendants are sow oo
sotce that the Court will consider Jevying crmuinal contempt sanctsoes of evidence surfaces of
other egrogious or continued violations of thes Court's oeders.
Y

Y
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4. Per Diem Sanction « $10.000.00 per day

OF great concem 10 the Court is the Diefendants’ unexcused failure 10 f3ke the
detailod rcports ardered in the TRO and peeliminary mjunction. Even with PlaintifT bringing thés
failure to the Defendants” attention in the currest Motion, Defendants have still not filed a detailed
report of the steps taken 10 comply with the proliminary sspunction. The Count therefore fisds that
2 $10,000 per dicem sanction is appropeiate. Hopefully it will be emough 10 perssade Defendants to
fik the reports. 1 mot, the Court may increase this sanction at a later dase,

The per hem sanction will bogin fourteen (14) days from the entry of this onder,
and will continue 1o run until the detailed repots discassed in the preliminaey injunction are filed
with the Coun, the bond discussed in this Onder is posted, the attomcys foes, the scizure and
siorage costs, and the damages discassed in this Order arc paid 10 PlaintifY sad centificaton of
pavment is filed with the Court.
£ Fine for amy Future Violation - $25.000.00

The Court docs not want 10 tic its hands for future violations. Gaven the evidence
submitted here, the Count may desire to impaose criminal sanctsons neat time, Of an even grester
fine tham $25,000. The Court is aware that the same conduct may constitete both civil and
crimsisal contempe. Falstafl Rrewing Corp. v. Miller Rrewing Co., 702 F.2d 770, 778 8.3 (9th Cir.
1983). The Court in its Gescretion has limited itsclf o this time to civil saactions with hope than
the sanctions in this Order will persuade the Defendants 1o comply with the orders already issued
Therefoee, the “Fise for any Future Violation™ will be deniod at this time.

6. Awdits

Defendants assert that Plaintiff should sot be allowsd 10 conduct sadits or
unannounced inspections. Defendants argue that Jorry 's Famous Delt, Inc v Papanicalaow, 383
F.3d 998 (th Cir. 2004) is not applicable bocase an that case the defendam “continged 10 breach
the trademark despine a restesinang order peeventing him from doing 0. (Opp'n, 22) Defendans
boldly assent:
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Here, XX1) have [sic] sbided by the P1 and TRO order against it At the tame of
any al violatioas, there was & good fath issue as to whether the Count had
Jurisdiction over the Defendants. Defendants have not wilfully violated

the teems of the Conrt onder and have made reasonable effores 1o comply.
(Opp'm. 22:23.) However, this is simply mor true. Defendants have nor sbided by the pecliminany
injunctson’s mandate 1o file a desailed report. There is also ample evidence 10 suggest that
Defendants have mor made “reasonadlc efforts 1o comply™ with the Court's orders but have inead
operated with blatam disregand of the Count’s orders. Furthermsoee, &s statod above, contemgt docs
B0t require willfulness. Jw re Crystal Palace Gawbiimg Hall. Inc.. 817 F.2d 1361, 1365 (9th Cir.
1987)

Therefore, the Court finds that Jerry 's Famous Deli. dnc , docs apply and that an
sudsor would be appropriale in this instance. The sadiz will belp 1o etermine the profits made by
sclling the offending products and also whether the partses truly are in compliance with the
prelimizary injunction

Fach of the KXD Defendants shall submit 1o an sadit of all sransactions of any
kind, The audits shall take place during regular business bours. The parties have seven (7) days
from the extry of this Order to agree wpon an auditor and subeit the suditoe’s qualifications to the
Conet. [ the parties have not agreed upon an suditor within this specified time, cach of the parties
stall instead submit a st of proposed saditoes, including a summary of cach of the proposed
auditor’s qualifications, withan nine (9) days of the entry of this Ordesr,

Plaintiff proposes that it be alkowed four (4) audits per year per Defendant. The
Conrt will allow for one (1) initial audit per Defendant at this time, and will afterwards be open foe
a mation for funder sudes i sufficient evidonce of moncompliance is dscovered. The Connt
desares that these initial audits take place as soon as possible sad with the Defendants’ complete
CoOperation mmmumehmiominmcmwm.

The Plaintiff shall bear the com of the sadiz. If moee evadence of violations is
discoverad through the audit, the Court will be open 1o comsader remuneration by the Defendants

9
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7. Usannoenced Inspections
Given the SEsturbing amount of evidence of the Defendants’ nonchalant atitude
towarnds thes Court’s orders, the Coun finds it reasonable o order wmannounced inspections to
ensure compliance with the peelissssary injunction. Phaintifl has roquested four (4) such
unannownced inspections, per Defendant, per year. The Court will grast two (2) urannousced
inspections, per Defendant, to take place within one calendar year of the initial audit
The unannoenced inspections will be conducted at the discretion of Plaintiff
Defendasts shall make their peemases, books, records and all other data available for inspection
and copying by Plaintiff. The inspectioas shall be conducted during Defendonss’ regular business
hours.
PlasatilY cites Suzzler Fawily Steat Houses v. Western Sézzlin Steat Howse. tac., 795
F2d 1529, 1535 (1 1th Cir. 1986), i hopes thae the Court will order the Defondants 10 beas the
costs of the unannounced inspections. (Mot. 29.) However, the Sizzler Family Steak Howres
complete rule is that the coats of such inspections can be reimbursed only afler plaintilTs ¢fforts
expase non-compliance:
This rule is sensible as well as binding It provides parties with an added incentive
e o recove her cupemic n €xponing oncomplsce. Yot by coioning
reimburseasent on enforcement success, it discourages partics from wasting
resoRrces om scavenging for noaexistent violatsons
fd at 1534, The Court agrees with the reasoning of this rule and therefore the PlasseifY will hese
the initial costs of e inspections. I Plaintifl™s inspections reveal funther evidence of Defondants’
non-compliance with this Count’s ceders then the Court will consider rommancration by Defendants
for the costs of the inspections.
8. Bond to be Posted - $2,000,000.00
The Defendants shall post a boad in the amount of $2.000,000 00,
my

o
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9. Joimtly and Severally Liable

From the evidence in the recond and stracture of the Defendants’ corporations, it
appears that Defeadasts acted in concert in their violations of this Coun’s ceders. Therelore, joint
and several lability will bo imposed.

CONCLUSION

Accordegly, and for pood cause appeanng.,

ITISHEREBY ORDERED that Plaintiff"s Motion for Civil Conlempt Sanctions
Against KXD Technology, Inc., Astar Electroniss, Inc . Shenzhen KXD Multimedia Co., Lad,
Shenzhen Kaixinda Electronics Co, Ld., KXD Digital Esterainment, 1.1d., Jingyi Luo, %/a
Jaees Lo, aod Astar Electronics USA, Inc. (#424) s GRANTED in paet s DENIED in part as
follows:

. Anomeys Foes - $353,611.70 . GRANTED,

Seizure and Storage Costs - $37,098.14 - GRANTED;
Royaltses Losses (Damages) - $1.284,090.00 - GRANTED,
Per Diem Sanction - $10.000.00 per day - GRANTED,
Fine for amy Futere Violatics - $25,000 00 - DENIED,
Audits - GRANTED (1 per Defendant);

Unannounced sspections - GRANTED (2 per Defendant),
Bomd to be Posted - $2,000.000 00 - GRANTED,

Jownt and Several Liskelity - GRANTED.

I

Deted:  Febeuary 14, 2007,




