KXD Assets Seized by Philips for DVD Recorder Trademark Infringement

Keats McFarland & Wilson LLP

Philips DVD+Rewritable Trademark Enforced

Koninklijke Philips Electronics N.V. v. KXD Technology, Inc., et al.
Case No. CV 05-1532 RLH (GWF)

Koninklijke Philips Electronics N.V., or Royal Philips, successfully protected its
intellectual property rights by filing a lawsuit in the U.S. District Court for the District of
Nevada against the defendants Shenzhen Kaixinda Electronics Co. Ltd., KXD
Technology, Inc., Shenzhen KXD Multimedia Co. Ltd., KXD Digital Entertainment Ltd.,
Astar Electronics, Inc., and Jingyi "James" Luo, based on their unauthorized sale and
distribution of DVD players bearing Royal Philips' DVD+ReWritable & Design
trademark. On August 1, 2007, the court granted Royal Philips' motion to freeze KXD's
assets, including all real property and bank accounts. The court also ordered an
impoundment of KXD's entire inventory, an assignment to Royal Philips of the
outstanding payments owed to KXD by third party debtorsand the certification and
registration for execution of the court's order for civil contempt sanctions against KXD
for enforcement in other jurisdictions. Finally, the court ordered KXD to repatriate all
funds transferred to China during the litigation, to deposit those funds into a bank within
the Central District of California and to disburse those funds only after giving notice to
Royal Philips and upon obtaining court approval. The court's findings and conclusions in
the order show that defendants should not play loose and fast with the federal courts of
the United States.
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UNITE D STATES DISTRICT COURT

DISTRICT OF NEVADA

* % %

KONINKLIJKE PHILIPS ELECTRONICS
N.V., a Nethetands Corporation,

Plaintiff,

KXD TECHNOLOGY, INC.; ASTAR
ELECTRONIKS, NC.; SHENAHEN KXD
MULTIMEDIA CO., LTD.; SHENZHEN
KAIXINDA ELECTRONICS Q., LTD.; KXD )
DIGITAL ENTERTAINMENT, LTD.; INGYI )
LUO, ak/aJAMES LUO; SUNGALE GROUP, )
INC.; SUNGALE ELECTRONICS )
(SHENZHEN), LTD.; AMOI ELECTRONICS, )
INC.; AMOI ELECTRONICS QO., LTD.;
AMOI ELECTRONLS, LTD.; CHINA
ELECTRONICS CORPORATDN;
AMOISONIC ELECTRONIC ELECTRONICS,
INC.; INTERNATIONAL NORCET
TECHNOLOGY, INC.; NORCENT
HOLDINGS, NC.; SHANGHAI
HONGSHEN5 TECHNOLOGY CO., LID.;
SHENZHEN NEWLAND ELECTRONIC
INDUSTRY CO., ITD.; DESAY A&V (USA),
INC.; DESAY A&V SCIENCE &
TECHNOLOGY CO., TD.; DESAY
HOLDINGS CO,, LTD.; XORO
ELECTRONKCS (SHANGHA), LTD.;
SHENZHEN XORO ELECTRONIKS .,
LTD.; MAS ELEKTRONIK AG
CORPORTION; SHENZHEN ORENTAL
DIGITAL TECHNOLOGY CO., LTD.; and
JOHN DCES 1 THROUGH 20,

)
)
)
)
)
VS. )
)
)
)
)

Defendants.

I N N N N N N N’ N N N N N N N N N N N N N

Case No.: 2:05-cv-01532-RLH-GWF
Case No.: 2:06-cv-00101-RLH-GWF

ORDER
(Ex ParteMotion to Freee Assetsb#604)
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Before the Court is Plaintiff@ Ex ParteMotion for an Order to Freeze Assets
(Ossset Feeze MotionO}604), filed Apil 5, 2007. The Court has also consetePlaintiffOs
seal@ supplements to the AsseeEre Motion (#671 &677), filed July20, 2007, and Jyl27,
2007.

This matter, havingome bé&ore the Court on Koninklijke Phips Electronics
N.V.Os@PhilipsO) Assetdaze Motion aginst KXD Tehnolog, Inc. (XD TechnologO),
Astar Eletronics, hc. (@starQ, Shenzhen KXD Multimedia Co. td., Shenzhen Kairda
Electronics Co., ltd., KXD Digital Entertainment, td., Jngyi Luo, a/k/a Jamesuo and Astar
Electronics USA, hc. (ollectively, OKXDDefendantsoand theCourt havingevieved and
considerd all papes submited in support of PlaintiffOs As$eeeze Motion, such as thelegant
pleading, evidene presented in this matter, ancgaments of counsethe Court now makes the
following ruling:

FINDING S OF FACT

1. On Féruay 28, 2007, at the hdag on the KXD DefendantsO emgency
application to staghe CourtOs contempt ard@mergencyStayHeaingO), theCourt found that
the KXD Defendants have historyof avoidingthis CourtOs orders and movasgets out of
California.

2. The Court found that: T]here have been efforts, which were only avoided by a
seizure orde to hurrially, secetly removeassets tsm California so that theyould not be
acessible.O0kt. #579, EmergStayHrO®:19-25; 10:1-17.)

3. The Court hasotind that the KXD Bfendants have track record in not
complying with the CourtOs Order (d. at 22:15-25.)

4. The Court hadr@ady remgnized that the KXD Diendants Oquite frakly, have
not shown that they are going to make it easy for anyone to collectOanything, or whether the assets
aretruly available (Id. at 10:14-17.)
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5. The KXD Defendants hee faled and réused to complyvith the CourtOs
temporay restraning order OQTROQ)Dkt. #39), peliminaryinjunction (ORD) Dkt. #252) and
civil contempt ordefOCivil Contempt Orde©l) Dkt. #558).

6. The TRO ad Plenjoined andastraind the KXD Defendants from, mong
other things, @nanufacturing, importing, exporting, distributing, shipping, introducing into
commerce, offering for sale, salling, returning, disposing of, packaging, re-packing, marketing,
advetising, or suppling any goods that beaembody display or afix the DVD+ReWritable &
Desigh mark(the @ounterfé ProductsO).

7. Despite the Court® issuance of the Pl on March 14, 2006, the KXD Defendants
have failed to submit a sufficient compliance report On writing and under oath setting forth in
detail the manner and form in which compliance with [the PI] was made.(gDkt. #252, Prelim. Inj.
6.)

8. On February 23, 2007, the KXD Defendants filed an Emergency Ex Parte
Application for Stayof Orde Imposing Sartons for Civil Contempt (OEmgencyApplication
for StayD). Dkt. #562.)

9. Despite this CourtOs denial of EmergncyApplication for Stayand finding
that the ordewas not appdable, the KXD Defendants pplied to the Ninth Circuit for a stay

10. The Ninth Circuit aso denied the KXD DefendantsOrequest for a stay. (DKkt.
#618, Hedick Dec Ex. A.)

11. The KXD Defendants have refused to pay the sanctions ordered in Civil
Contempt Order tlespite continualssertions in papsifiled with the Court, and at &engs, that
KXD Defendats are mae than epableof payng theordeed amounts. (Bnscipt of Contempt
Sanction Hearing, Dkt. #544, p. 37); (see also Mot. for Stay Dkt. # 562, 5) (cunsel for KKD
Defendants statedT®e KXD Defendants . . .ra morethan caable ofsatisfyng thesanctions

awad.O)
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12. Theras evidencehat the KXD [fendants ardiquidating and ecumbeing
their asses. (Dkt. #671 & #677.)

13. Mr. Luo has madé&lse steements to this Qurt. Mr. Luo falselyassurd the
Court that he, Astar,nal KXD Technolog were complyng with the TRO, when in &, Mr. Luo
was infomed of, &presslyauthorized, or it#ied business transaons in volation of the TRO.
(SeeDkt. #424, Mot. for Civil Contempt Sanctions 13; see also Dkt. #426 & #427, Mzik Decl., |}
19-50, Exhs. 17-48.)

14. The KXD Defendants hee represeted to this Court under penatty pejury
that theyhave anet worth of $50,000,000.00DKt. #562, liu Decl. | 5.)

15. The KXD Defendants hee detared that theyhave invatoryin the United
States valued a more than $10,000,000.00 that demonstrates the ability to pay Giny ultimate
judgment.O Id. at ! 6.)

16. Despite these resources and the additional thirty days granted by the Court to
pay the monetary sanctions, the KXD Defendants have failed to pay Philips any of the damages,
costs and attorysO fes of $1,674,799.84ailed to file acetification with the court oproof of
payment, failed to ppanyof the $10,000.00 peliem santions and failed to post the
$2,000,000.00 bond.

CONCLUSIONS OF LAW

17. This Court has alrdgexpressed its distrust of the KXD feadants, based
upon the KXD RfendantsO tci record ofsecetly moving ad attempting to movesaets out of
reach. (Dkt. #579, EmergStayHrO®:19-25; 10:1-17.)

18. Philps has suffiently established whit filed this moton ex parte without
notice as th&XD Defendants are likelyto concal, transér orotherwise hideheir assts if they

are notified of PhilipsOrequest that this Court freeze the KXD DefendantsOessets.
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19. In determining whether to grant a preliminary injunction that freezes assets to
proted a potential reovew, this Crcuit applies the stalard tet that is used to evaluataims for
preliminaryinjunctive relief FTC v. Evans Product Co/75 F.2d 1084, 1088th Cir. 1985).

20. Undetthe first par of the test, the movant must show 1)pagdble injury, 2)
probablesuccss on the merits, 3) that theldraceof hadships tipsn the movantOsviar, and 4)
that a préminary injunction freging assets is in the public intsteld. OAltenatively, a cout
may issue an injunction if the moving party demonstrates either a combination of probable success
on the merits and irreparable injury or that serious questions awsed ad the balane of
hardships tips in his favor.[d. at 1088-89.

21. The purposef a tanporaryrestraning order is to preervethe status quo and
prevent irrepaableharm just so longsais necessg to hold a heang, and no longe Granny
Goose Foods, Inc. v. Brotherhood of Teamsters, 415 U.S. 423, 439 (1974).

22. Felerd Rule of Civil Procedue 65(b)allows a ourt to issue a tempasa
restraning order without written or oral noticéo the advese paty if it is clear fom afidavit or
verified complaint that immediate and irreparable injury, loss, or damage will result, and adequate
ressons arajiven supportinghe claim that notice should not ejuired.

23. The Ninth Circuit has recognized that an order freezing a defendant@ assets is
approprate to preervethe status quo so that assets lba preervel to satisfyan equitablelecee.
Redok Inten. Ltd. v. Marnatech Entersnt. 970 F.2d 552, 55861 (9th Cir. 1992).

24. Fa. R. Civ. P 64 permits seizures of prapeas authorized biedeal law,
including byway of Ogtachment . . . and otheorespondingr equivéent remelies.O

Irrepardle Injury

25. The Court found in its Civil Contempt Order | that the KXD Defendants did
not complywith the CourtOs Bhd TRO andantinued to activelyiolate both ordes. Thus, the
record establishes that the KXD Defendants were in contempt of the Court@ Pl and TRO. (Civil
Contempt Order, 4.)
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26. The KXD Defendants i dso in contempt of the Civil @tempt Ordet.
Theyhave not omplied with Cvil Contempt Orde |, despite the CourtOs lerggas to the
amount of monetgrsanctions and the timirgf the pgments. (Dkt. #579, Emer&tayHrOg

27. As established bijre KXD DefendantsO betiar, in willfully disobeyng the
TRO, the Pland the Civil Contempt Orde(ihcludingthe pre&ious behavior othe KXD
DefendantsCansel, attemptingp aid in the con@@ment of Countedit Products bghipping
assets to China despite the Court@ seizure orders), the KXD Defendants are likely to dissipate
their bank acounts ad liquidate or hide their oth@ssés unless the Court intervenasla
removes this opton byfreezing theirassets. The XD Defendants have gt to make ay paynent
as ordered by the Civil Contempt Order 1.

28. Paintiff dso brings to the Court( attention that since the issuance of the Civil
Contempt Order, lthe KXD Defendants havencumbeed thér resouces wthin the United States
with liens from Chinese banks; an@fendant Ames luo is liquidatinghis propertyand
transferring title to hiswife. (Dkt. #671 & #677) (supplementing the Asset Freeze Motion). Thus,
the Court finds that absent this Order to freeze assets, it is likely that the KXD Defendants will
make the injuryto Plaintif irrepaable.

Probable Success on the Merits

29. The Court hadraady found preiously that theras a probabilityof sucess on
the merits in issuing the gvious preliminarynjunction (Dkt. #252, Prelimni. 3-4.)

The Balan® of Hardships Bvors thedsuanc®f the AsseFreeze Orde

30. If the Court does not issue an asset freeze order, Philips would be irreparably
harmel becase the ssets in the KXD DiendantsO bank acunts and otheassets would likelpe
secreted away and dissipated. Given the KXD Defendants track record, they are likely to concedl,
transfe or othewise hide their ssets. Under tise ciramstances,raorderlimiting theKXD
DefendantsQeccess to their assets is the only means that this Court has of ensuring that Philips will

be ableto remver any of the danages that this Court awaed in its Civi Contempt Order, lor that

6
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are likely to be found with a successful trial on the merits. The threat of irreparable injury to
Philips causes the Qvalance of hardshipsOto tip decidedly in favor of Philips.

A Preliminary Injunction is in the Public( Interest

31. kisin the publicOs intest to protect tdemaks so that consumerseanot
deceived into buying a product that is not what it purports to be. Issuing an injunction here will
promote the protection of PhilipsOtrademark. Therefore, the Court finds that the Public interest
favors a injunction.

Reasons that Noticghould Not Be Requite

32. Plaintiff has submitted adequagesons and evideedo show that the KX
Defendants will likelyliquidate and hide theassets if notice @aregiven on this Motion.
Furthermore the KXD Defendants havalreadyshown their desireo avoid seizures bshipping
assets out of theoantry. Therdore, the Court finds that preliminanotice is not requick

KXD Defendants® Assets Car Bnpounded until thefpave Complied with the Ordeof

this Court

33. The KXD Defendants have claimed that they have inventory worth
$10,000,000.00 located in thewarehouse in Bldwin Park, Californiawhich could baised as
QGeecurity for their performanceOon Civil Contempt Order I. (Dkt. #562, Liu Decl. ! 6.) In order to
prevent the KXD Ddendants from liquidating their inugtory without first complyng with the
CourtOs ordermnd tendéng payment to Phibs, the Court has the authorityimpound the
inventoryuntil the KXD Detndants emply with the Civil Contempt Order &and anyfurther
orders issued by the Court.

Philips Has Already Provided Security

34. Fa. R. Civ. P 65(c)requires that secuty be posted in amaount to be
detemined bythis Court. Rilips has alredy posted secity in this action in the amount of
$50,000.00. Therefore, the Court will only require anominal bond of $1,000 to be posted for this

injunction.
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CONCLUSION

Accordingdy, and forgood caus@ppeang,

IT ISHEREBY ORDERED that Plaintiff@ Motion for an Order to Freeze Assets
(#604) is GRANTED as follows:

(1) TheKXD Defendats and their ofters, directos, afiliates, agnts, emploges
and attorneys, their successors and assigns and al persons in active concert or participation with
any of the KXD Defendants, and adl banks, financial institutions, brokerages, or othersin
possession or control of their assets are hereby enjoined from directly or indirectly transferring,
concaling, seceting distributing, disposing otransfering (except to Phips as set foh heren),
shipping in any way or otherwise hiding assets and making unavailable to Philips or their officers,
agents, emploges ad attorneg anyfunds in the KXD RfendantsO possession, control or in the
possession or control of otiseon behk of the KXD Defendants includingout not limted to:

(a) KXD Technology, Inc.Os ik acount (authorized amt, dngyi Luo, aka
James luo), acount numbers 080312408, 80312427j 8080312309, located Bast West Bank,
2601 N. Boadway Los Angeles, CA 90031;

(b) Astar Electronics, Inc. and KXD Technology, Inc.( bank account,
acount numbers 765-029699& 765255773, located Bank of the West at the South Pasadena
Office #765 and 1833 .Mtlantic Blvd., #765;

(c) Jngyi Luo aka JamesuoOs banlcaount 4 DowneySavings Bnk,
17120 Colina Road, HeiendaHeights, CA 91745;

(d) ny other bak or other inancial @counts undethe nanes KXD
Tednology Inc., AstarElectronis, Inc., Shenzhen KXD Multimedia Co.td., Shenzhen
Kaixinda Electronics Co.,td., KXD Digital Entertainment, td., Astar Eletronics USA, hc.,
Jingyi Luo, aka James Luo, including variations of the forgoing names and dias;

(2) Theknown and unknowncaounts, includingdditional aceunts at the above

listed banks are be frozen up t85,000,000.00except that the KXD Efendants mayay

8
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ordinaryand neessay business expenses, andgyi Luo maypayordinaryand neessay
personbexpenses, with respieio the foreging acounts of KD Technolog, Inc., Astar
Electronigs, Inc., Jngyi Luo aka Jimmi Luo. Ordinay expenses refred to heein maybe paid a
follows:

(a) rent or matgage in the amount norrflg paid as rquired in anyleaseor
loan on anypremises, upon psentation of said ls& or loan daement to Phips and veritcation
thereof;

(b) odinaryand rgular salaies to anybonafideemployees, othethan ay
of the KXD Defendants themselgegor anyrelaives or depedents theraf, to the extent that such
salaries arenot excessive; provided, hover, thd such salaes shall be paid to pgwns on the
payoll of the KXD Defendants & of anuay 1, 2007, and suchlsaies do not excekthe prior
monthOs level andrther povided that the KX[Defendants shall first psent to PhipsO counsel
written documatation identifyng and verifying dl indivi duals proposed to hmaid and the
particulas of the skaries poposed theffer;

(c) ordinaryand neessay bills for utilities, aftersuch bills have bee
verified by Philips;

(d) payments of anyamounts less than Two ThousanadllBrs ($2,000), not
to exceed anggregate ofmore than lve Thousand Dollar ($5,000) pemonth, for ordiney
business expenses (or ordinpersonbexpenses for dgyi Luo aka Jamesuo), which trasfers
shall be docunmged and sutdocumentation shall bequided to PhilpsO counbeithin ten (10)
calendar dgs following theend of @ach month; in the ew that the documentation is not provideg
to PhiipsO counsel within ten (1&lendar dgs, no ordinaryexpenses will be allowed until the
documentation of the previous month is provided to PhilipsOcounse!;

(3) Jngyi Luo, aka James Luo shall be enjoined from selling or otherwise
encumbering his personal residence located a 16178 Wedgeworth Drive, Hacienda Heights, CA
91745, until the amount &2,000,000.00s paid to Philips;

9
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(4) Jingyi Luo, &a James Luo shall be enjoined from selling or otherwise
encumbering his personal residence located at 18319 art Street, Unit 17, Reseda, CA 91335, until
the amount 0$2,000,000.00s paid to Philips;

(5) Jngyi Luo, aka James Luo shall be enjoined from selling or otherwise
encumbering his personal residence located a 7001 Etiwanda Avenue, Reseda, CA 91335, until
the amount 0$2,000,000.00s paid to Philips;

(6) In accordance with Fed. R. Civ. P. 64 and 65 that KXD Defendants, and their
agents, serviats, emploges, ad anyother peson in active ancet or participaion with them, and
anyperson who hebenetted, directlyor indirec¢ly from the pofits of the KXD Defendants, or
such compaies, and ay banks, savingand loan ssociations, or othemiancial institutions, or
agencies which engge in the trasferof real propety, who reeiveactudnotice of this Ordeby
personal service or otherwise, are temporarily restrained and enjoined from transferring (except to
Philips as set foh heren), disposing of, distributingor secetinganymoney stocks, or other
assets without prior gpproval of the Court;

(7) TheKXD Defendants shall serve upon PhilipsO attosneithin thirty (30)
calendar days after service of the Order on the KXD Defendants, copies of al accountant@ reports,
bank statements, certificates of deposit, notes, bonds, checking accounts, money market accounts,
saving acounts or other fingcial instituton reords showingnvestments or deposits, and
documents indicatintjtle to anyred or personbproperty in the KXD DdendantsO actliar
constructive possession or control, in whole or in part, or in which they otherwise have an interest,
whetherdomestic or fagign;

(8) The Court orders an assignment to Philips of the KXD DefendantsQright to
payment from third party debtors of the KXD Defendants until the Civil Contempt Order | is

satisfied;

10
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(9) TheKXD DefendantsO inventorpcated 85101 Comrerce Dr., Bddwin Park,
CA 91706 and angther locéion wheresuch inventorys located is impounded until the KXD
Defendants have complied with the TRO, PI, and Civil Contempt Order I,

(a) To effect this impoundment, ariynited States Marshdedeal law
enforcemaent officer, state policelocal police, loal sherifs or deuty sheriffs, off-dutyofficers of
the samerd personsaing under the supervision (ollectively, OAuthorized OifersO) ee
herdoy authorized to impound the inventdocated athe KXD DdendantsO wahouse loated &
5101 Commerce Dr., Baldwin Park, CA 91706 and any other location where such inventory is
located dung reqular business hourdtar thedate ofthis Order;

(b) Repesenttives of Philipsmayacompanythe U.S. MarsHaor law
enforcement officer to the impoundment;

(c) The impoundment orded heein maybe photogaphel and videotapk
by PhilipsO attorys and reresatatives for theourpose ofwuthenticting and assisting in the
obtaining ofevidene and to pevent ay controvesy recardingthe adiviti es and eents ocarring
during said impoundment;

(d) TheAuthorized Offiers aie authorized and shall emplayhateve
reasonable foce is neessay to effect, cary out, and execute this OrdePhilips $all hold the
Authorized Offiers hamless for ay liability relaed to or that mape imposed upon execution of
this Order;

(e) Anyone interfering with the execution of the impoundment is subject to
arrest bythe Authorized Ofter or other lav enforcanent personripand

(f) Plaintiff or PlaintiffOs desige shkmaintain custodyf the inventory
impounded pending further Order of the Court.

IT IS FURTHER ORDERED that the KXDefendants neatriateall funds

transfered oversas, individuallyor jointly, since January, 2006; to deposit those funds into a

11
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bank within the Central District aZalifornia; and to disburse thoBends onlyafter giving notice
to Philips and obtaining Court approval.

IT IS FURTHER ORDERED, that Philips, by registration of this Court® Civil
Contempt Order in other felerd judicial districts, shall be authorized to leloy writ of
execution, in those out-of-state federal judicial districts, against the KXD DefendantsOassets
including but not limited to such assets listed above. Albek of Court shall issue adied
copies of this CourtOs Contempt Of@ét. #541) ad the Nunc Pro TunCorredion of Order
#541 (Dkt. #558)dr the purposeof out-ofstate rgistration.

THE COURT HEREF sets a haringfor PlaintiffsO Motion on Awtgt 20, 2007,
at 1:30 p.m. to be held in Courtroom 6C &t the LIoyd D. George Federal Courthouse, 333 South
Las Vegas Boulevad, Las Vajas, NV. TheCourtOs Ordehall renain in forceuntil that time.
KXD Defendants may appear a the hearing and show cause why this Order should not become
permanent for the duration of this case. Failure to gppear a the hearing will constitute consent to
makingthe Orde pemanent forthe duréion of the cae.

Dated: Augist 1, 2007.

» L,%é

ROG L/HUNT
Chiel Up#ed States Distict Judge
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